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This co all because of qyou;
AU bad from mos, and
AU good (rom qou.

AU Uames belong to me, and
AU fames belong to you.
0. my God
This co all because of qyou
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® Dissolution of Muslim marriage Act 1939
® Muslim Family Law Ordinance 1961
® Family Courts Act 1964
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® Application Act
® NWEP Muslim Personal Law (shariat) 1935
® Application Act
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e Law (shariat) Application Act

® Muslim Personal Law (sindh) Amendment 1950 Act
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e The N.W.F.P Muslims Personal Law (shariat) Application
Act, 1935
e The Muslim Personal Law (shariat) Application Act, 1937.
e The West Punjab Muslim Personal Law (shariat)

Application Act, 1948.

e The West Pakistan Muslim Personal law (shariat)
Application Act,1962

e Child Marriage Restraint Act, 1929(Act x1xof 1929) Rhe
aim of this Act was to restrain the solemnization of a child
marriage.

e The Dissolution of Muslim Marriage Act, 1939 (This is the
most important piece of legislation promulgated in the
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arear of Muslim Family Law. It consolidates and
clarifies the provision of Muslim law relating to the valid
grounds for dissolution of a marriage in a suit filed by the

wife.
e Dowry and Bridal Gifts Restriction Act, 1976(XLIII of
1976);
Dowry and Bridal Gifts Restriction Rules 1976 and the
West Pakistan Dowry (Prohibition on Display) Act (West
Pakistan Act No.XVI of 1967). These laws were introduced to

take measures to regulate, restrict and ultimately eliminate
the practice of Dowry, but till today this legislation has not

been exacted.

e The Guardian & Wards Act 1890:

The custody and guardianship matters falls within the
schedule of the Family court Act 1964 and therefore, are

decided by the Family Judge acting as a Family Judge.
e The Muslim Family Laws ordinance 1961:
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Federal laws

S. Laws Application Target
No. Group
01 Family Courts Acts, 1964 All Citizens of Pakistan
02 Child Marriage Restraint Act, 1929
03 The Guardians and Wards Act, 1890
04 The Majority Act
05 Dowry and Bridal Gifts (Restriction)
Act, 1976
06 The Charitable and Religious Trusts
act, 1920
07 The Small Claims and Minor
Offences Courts Ordinance 2002
08 The Conciliation Courts Ordinance,
1961
09 The Foreign Marriages Act, 1903
10 The Maintenance Orders
Enforcement Act, 1921
11 The Claims for Maintenance | For contracting parties
(Recovery abroad) Ordinance, 1959 | staying abroad
12 The Special Marriage Act, 1872 Does not apply to
Christians, Hindus,
Muslims, Parsis,
Buddhists: Sikhs or Jain
13 The Married Women's Property Act, | Does not apply to those
1874 who at the time of
marriage professed,
Muslim, Hindu,
Buddhist, Sikh or Jaina
religion.
14 Muslim Family Laws Ordinance, | Muslims

1961
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15 The Dissolution of  Muslim
Marriages Act.
16 The West Pakistan Rules under the
Muslim Family Laws
Ordinance, 1961
17 The West Pakistan Muslim Personal
Law (Shariat) Application
(Amendment) Ordinance, 1963
18 The Muslim Personal law (Shariat) | Does not apply to
Application Act, 1937 NWFP
19 The West Pakistan Muslim Personal | Does not apply to tribal
Law (Shariat) Application | areas
(Amendment) Act, 1964
20 The Kazis Act, 1880
21 The Cutchi Memons Act, 1938 Cutchi Memons
22 The Khoja Disposition of Property | Shia and Sunni
Act, 1916
23 The Anand Marriage Act, 1979 Sikhs
24 The Christian Marriage Act, 1972 Christians
25 The Marriages Validation Act, 1892
26 The Divorce Act, 1869
27 The Hindu Widow's Act Marriage | Hindus
Act, 1856
28 The Hindu Marriage Disabilities
Removal Act, 1946
29 The Hindu Married Women's Right
to Separate Residence and
Maintenance Act, 1946
30 The Arya Marriage Validation Act,
1892
31 The Hindu Disposition of Property

Act, 1916
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32 The Hindu Inheritance (Removal of
Disabilities Act, 1928) (Act Xl of
1928)

33 The Hindu Law of Inheritance
(Amendment) (Act Il of 1929)

34 The Hindu Marriage (Disabilities
Removal) Act Xxviii Of 1946

35 The Hindu Married Women's Right
to Separate Residence and
Maintenance Act

36 The West Pakistan Hindu Women's
Rights to  Agricultural Land
Ordinance (X1 Of 1959)

37 The Parsi Marriage and Divorce Act, | Parsis

1936
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PROVINCIAL LAWS

S. Laws Application
= Target Group
01 |The Punjab Marriage Functions | ALL CITIZENS
(Prohibition of Ostentatius
Punjab Limitation (Custom) Act,
1920
02 |Displays and Wasteful | Punjab
Expenses) Act, 2003
03 | Punjab Laws Act, 1872
04 |The Punjab Court of Wards Act, Punjab and N.W.F.P.
1903
05 |The Sind Court of Wards Act, | Sind
1905
06 |The Punjab /Sindh | ALL MUSLIMS
/N.W.P/Baluchistan Muslim | Al of  Pakistan
Personal Law (Shariat) | except the tribal
Application Act, 1962 areas
07 |The punjab Muslim Personal
Law  (Shariat)  Application
Punjab (Amendment) Act 1951
08 |The Punjab Muslim Personal
Law  (Shariat)  Application
(Removal of Doubts) Ordinance,
1972
09 |The Punjab Muslim Personal

Law  (Shariat)
(Removal of
Ordinance, 1975

Application
Difficulties)
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10

The West Punjab Muslim
Personal Law (Shariat)
Application Act, 1948

11

The Muslim Personal Law
(Shariat)  Application  (Sind
Amendment) Act, 1950

Sind

12

The Sind Muslim Marriages Act,
Divorce Registration Act, 1955

13

The N.W.F.P Muslim Personal
Law (Shariat) Application Act,
1935

N.W.F.P

14

The Hindu Women's Rights to
Property (Sind Extension to
Agricultural Land) Act, 1950

ALL HINDUS
Sind
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Muslim Family Law Ordinance:

In the Muslin World and among Muslim communities,
Islam operates as a way of life, as much as a religion. It
regulates the details of everyday life through written and un-
written codes which have a direct impact on people's social,
economic, political and personal responsibilities and rights.
These laws are fixed and are shaped by socio-economic and
political developments and involve a constantly changing

selection of customs, traditions, religious codes and external

sources of law.

Prior to the partition of India and Pakistan, matters
relating to marriage, divorce, dower, inheritance and
succession and family relationship were governed by,
customary laws as well as by the religious laws modified by the
customs, subject to certain modifications by legislative

enactments.

The act, which to some extent relieved Muslim women of
customary law and the misinterpretation and misapplication
of Muslim law in the matter of divorce by pronounced by the
wife, was the 'Dissolution of Muslim Marriages Act, 1939." This
act continues to be applied today, practically in its original
form, apart from certain amendments made by the 'Muslim
Family Laws Ordinance, 1961'. Similarly, the 'Muslim Personal
Law (Shariat) Application Act was promulgated in 1937 to
displace customary practice with regard to Muslims. This was
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enforced in the whole of India except in the Province of
N.W.F.P., which already had its own Act with a wider scope

NWFP Muslim Personal Law (Shariat) Application Act, 1935.

Nevertheless, this Act did not redress the grievance of
Muslim women and the avowed purpose of the Act to raise
Muslim women to the position Islam had granted them, was

not achieved.

Section 2 of the Muslim Personal Law (Shariat)
Application Act, 1937, states, "Not with standing any customs
or usage to the contrary in all questions (save questions
relating to agriculture land) regarding intestate succession,
special property of females, including personal property
inherited or obtained under contract or gift or any other
provision of personal law, marriage, dissolution of marriage,
including talaq, ila, Zihar, Lian, Khula and Mubarat,
maintenance, dower, guardianship, gifts trusts and trust
properties, and wakf (other than charitable and religious
endowments) the rule of decision in cases where the parties
are Muslim shall be the Muslim Personal Law (Shariat)."
Agricultural land was completely excluded from the operation
of the Act, and as a result, customs relating to the inheritance
of agricultural land by the male heirs to the exclusion of female
heirs continued, thereby depriving a large number of women
of their legitimate share as prescribed under the Islamic Law.
The purpose of the Act was defeated by the exclusion of

agricultural land.
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This law only applied to intestate succession and had no
application to testate succession. Under the Muslim law there

are limitations to the disposal of property by will.

The first line of legal reforms was the 'The West Punjab
Muslim Personal Law (Shariat) Application Act (IX of 1948)'.
Initially, the scope of this Act was enlarged to cover the
question regarding succession (including succession to
agricultural land). However, in 1951, the scope was further
enlarged to all questions of succession (whether testate or
intestate). The agricultural land and testate succession were
no more excluded from the operation of Muslim Personal Law

(Shariat) Application Act, in the Province of Punjab.

A similar amendment was introduced by the Muslim
Personal Law (Sindh) Amendment Act, 1950.

Then came the era of Field Martial General Ayub Khan.
Although the legitimacy of late General Ayub Khan's rule might
be disputed, he was definitely the first person to take practical
steps towards resolving the problems of women in this
country, particularly with respect to the legal aspects of family
and matrimonial matters. At that time, commission was
appointed to look into the laws regarding family matters and
marriages and, in the light of its recommendations the family
Courts were established and the Muslim Family Laws
Ordinance, 1961 promulgated in a codified form. Prior to this,
family disputes were decided by Civil Courts, which had a
reputation for delay due to difficult and lengthy procedure
which created many problems for the settlement of family
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disputes. The commission appointed by General Ayub found
that this amounted to “justice delayed, justice denied”. The
Family Court Act, 1964, shortened and simplified the
procedure and adopted all possible means of providing speedy
disposal of family matters. For the first time, law provided for

a means of reconciliation, before and after, the trial, refer to

as "pre-trial" and “post-trial" reconciliation proceeding,
respectively.

Also, in 1962, the West Pakistan Muslim Personal Law (Shariat)
Application Act, was enacted. This Act extended to the whole
of West Pakistan excluding the Tribal areas. This Act was
significant in bringing uniformity in the application of Muslim
Personal Law in matters relating to personal life where the
parties are Muslim, in all the areas of West Pakistan except the
Tribal Areas. An important result of the 1962 Act was that
legally women became entitled to inherit property as the
Muslim law prescribed in this regard became applicable to

family life and other matters including gifts.

It may be noted that section 2 of the West Pakistan
Muslim Personal Law (Shariat) Application Act, 1962,
abrogates customs and usages but it provides that the
application of Muslim Personal law is subject to the provisions
of any law in force, relating to matters of personal law

enumerated in the section.

Muslim personal law is applied in courts in accordance to
the sect to which an individual Muslim litigant belongs. The
Muslims in Pakistan are divided into two main sects, Sunni and
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Shia. The Sunnis are divided into four sub-sects, following the
four Imams Abu Hanifa, Malik, Shafi and Ahmed-bin-Hanbal.

The Constitution of Pakistan, 1973, enunciates as a
principle of policy that steps shall be taken to enable the
Muslims of Pakistan, individually and collectively to order their
lives in accordance with the fundamental principles and basic

concepts of Islam.

Part-ll of the Constitution of Islamic Republic of Pakistan,
1973, provides the fundamental rights and principles of policy.
Although the entirety of part Il is important, | will focus on two
important articles, Article 25 and Article 35. Article 25(1) of the
1973 Constitution provides that "All Citizens are equal before
law and are entitled to equal protection of law". Article 25(2)
provides that "There shall be no discrimination on the basis
of sex alone". Clause 3 of Article 25 provides that "Nothing in
this article shall prevent the state from making any special
provision for the protection of women and children". The
purpose of clause 3 is the protection of women and children.
It is a form of beneficial legislation and encourages the State
to take up affirmative action policies to protect women and

children.

Similarly, Article 35 provides that "The State shall protect
the marriage, the family and the child". Thus, the
fundamental rights and principles of policy clearly empower
the state to give protection to women, children and family.
However, in reality, many of these Constitutional guarantees
are blatantly ignored
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Q.1 Definition of Nikkah (Marriage), Khula, Talag, and
other conditions for dissolution of Marriage (Family

Law 1961 and 1939 or any other).
DEFINITION OF NIKAH (marriage)

Nikkah is an Arabic term used for marriage. It means
“contract” ("Agd in Arabic). The Quran specifically refers to
marriage as "mithagqun Ghalithun, which means “a strong
agreement".

"And they have taken a strong pledge (Mithaqun Ghalithun)
from you?”

(Quran 04:21)

The seriousness of this covenant becomes very obvious
when one finds the same term i.e., Mithagun Ghalithun, being
used for the agreement made between Allah and the Prophet
before granting them the responsibly of the Prophethood.
(Quran 33:7)

According to MFLO 1961

Nikkah or Marriage implies a particular contract used for
the Purpose of legalizing generation. However, Bilie states, on
authority from Kifayah that marriage is also instituted for the

"solace of life" and is one of the "prime or original necessities

of man'™. Therefore, marriage remains lawful even in extreme

old age, after hope of offspring has ceased or during marz-ul-

maut (terminal illness).
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All major writers on Muslim jurisprudence agree that
marriage according to Islam is in the nature of a contract;

hence all the requisites of a valid contract must be fulfilled.

Who can marry?

The parties to the marriage contract must have capacity. Every
adult Muslim of sound mind may enter into a valid contract of

marriage.

Witness, conditions & necessity of consent

Marriage of a Muslim who is of sound mind and who has
attained puberty is void if it is brought about without his/her
consent. There must be eejab o kabool i.e., proposal and
acceptance at one meeting. The words with which the

marriages is contracted must be clear and unambiguous.

Valid, Irregular and void marriages

Valid marriage:

A valid marriage is one where all the requisites have been
fulfilled. It imposes on the husband the obligation of mehr or
dower, and of maintenance of his wife. It establishes on both
sides the rights of inheritance and the prohibition degrees of

relationship.
Void marriage:

A void marriage is no marriage in the eyes of the law. It
does not create any civil rights or obligations between the
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parties and the offspring's of such a marriage are illegitimate.
The obstacle in void marriage is permanent and perpetual and
cannot be remedied. i.e. marriages within the prohibited
degrees: consanguinity, affinity and fosterage. Marriage with
a women whose husband is alive and who has not divorced
her, marriage of an adult and sane person brought about

without his/her consent.

Irregular marriage:

An irregular (fasid) marriage is one that suffers from a
temporary bar or informality. An irregular marriage has no
legal effect before consummation and can be terminated by
either party, either before or after consummation. Once the
marriage has been consummated, the wife becomes entitled

to dower, she is bound to observe iddat, and the issue of the

marriage is legitimate. Once the temporary bar or informality
has been removed or corrected, the marriage becomes valid
with all the incumbent rights and obligations on both the

parties. The following marriages are considered irregular:

1. Marriage contracted without witnesses

2. Marriage with a women during her iddat or waiting
period

3. A fifth marriage by a man already having four wives

4. In some cases, a marriage involving spouses of different
religious faiths

5. Remarriage with a thrice repudiated wife without an
intervening marriage (halala)
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6. A marriage of unlawful conjunction

Polygamy: Section6

1. No man, during the subsistence of an existing marriage,

shall except With the previous permission in writing of
the Arbitration Council, contract another marriage, nor
shall any such marriage contracted without such

permission be registered under this Ordinance.

2. An application for permission under Sub-section (1) shall
be submitted to the Chairman in the prescribed manner
together with the prescribed fee, and shall state reasons
for the proposed marriage, and whether the consent of

existing wife or wives has been obtained there to.

3. 0n receipt of the application under Sub-section (3),
Chairman shall ask the applicant and his existing wife or
wives each to nominate a representative, and the
Arbitration Council so constituted may, if satisfied that
the proposed marriage is necessary and just, grant,
subject to such condition if any, as may be deemed fit,

the permission applied for.

4. In deciding the application the Arbitration Council shall
record its reasons for the decision and any party may, in
the prescribed manner, with the prescribed period, and
on payment of the prescribed fee, prefer an application
for revision, to the Collector concerned and his decision
shall be final and shall not be called in question in any

Court.
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5. Any man who contracts another marriage without the
permission of the Arbitration Council shall

(a) Pay immediately the entire amount of the dower

whether prompt or deferred, due to the existing

wife or wives, which amount, if not so paid, shall be
recoverable as arrears of land revenue; and

(b) On conviction upon complaint be punishable with

the simple imprisonment which may extend to one

year, or with fine which may extend to five

thousand rupees, or with both.
Talag. Section 7
Definition:

The prerogative of the Muslim male to unilaterally
terminate the marriage contract irrevocably without assigning
any cause is known as talaq. Three modes of pronouncing
talag are recognized by the various schools of Muslim

jurisprudence:

I. Talag-e-ahsan: A single pronouncement of divorce made
during a tuhr or period between menstruations, followed by
abstinence from sexual intercourse for the period of iddat.

Il. Talsag-i-hasan: Three pronouncements of divorce during
three successive tuhrs, no intercourse taking place during any
of the tuhrs.

Ill. Talag-e-bidat: Three pronouncements of divorce either in
one sentence or three separate sentences, one a single
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occasion. The intention to pronounce an irrevocable divorce

must be present.

Dissolution of marriage otherwise than by talag.
(Talag-i-tafweez)

Where the right to divorce has been duly delegated to the
wife and she wishes to exercise that right, or where any of the
parties to a marriage wishes to dissolves the marriage
otherwise than by talaq the provisions of section 7 shall,

mutatis mutandis and so far as applicable, apply.

Mubarat:

The main difference between khula and mubarat is that
in the former the wife is bound to give a consideration to the
husband for release from the marital tie whereas in mubarat
the spouses mutually agree to terminate the marriage
contract and the wife may or may not give anything to the
husband in exchange. Mubarat can be conditional or
unconditional. In mubarat wife has to observe iddat and the

husband is bound to maintain her during this period.

Khula

Muslim jurisprudence defines khula as meaning “to put
off, as a man is said to khula his garment when he puts it off....
In law it is laying down by husband of his right and authority
over his wife for an exchange”. Khula occurs when the
aversion is on the side of wife and she takes the initiative in
the dissolution of the marriage by agreeing to forgo her dower
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and/ or other material benefits given by the husband. Khula is
the wife's right, it is a right that she may not exercise
unilaterally in the manner in which the husband could

pronounce talag.

Q2. Requisites of Nikkah (Marriage), Khula and Talaq.

Requisites of Nikkah: Section 5

1.

Every marriage solemnized under Muslim Law shall be
registered in accordance with the provisions or this

Ordinance.

. For the purpose of registration of marriage under this

Ordinance, the Union Council shall grant licenses to one
or more persons, to be called Nikah Registrars, but in no
case shall more than on Nikah Registrar be licensed for

any one Ward.

. Every marriage not solemnized by the Nikah Registrar

shall, for the purpose of registration under this Ordinance
be reported to him by the person who has solemnized

such marriage.

. Whoever contravenes the provisions of such-section (3)

shall be punishable with simple imprisonment for a term
which may extent to three months, or with fine which

may extend to one thousand rupees, or with both.

. The form of nikahnama, the registers to be maintained by

Nikah Registrars, the records to be preserved by Union
Councils, the manner in which marriage shall be
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registered and copies of nikahnama shall be supplied to
parties, and the fees to be charged thereof, shall be such
as may be prescribed. (6) Any person may, on payment of
the prescribed fee, if any, inspect at the office of the
Union Council the record preserved under sub-section

(5) or obtain a copy of any entry therein.

Mahr:

The marriage-gift (mahr) is a divine injunction. The giving
of mahr to the bride by the groom is an essential part of the
contract. Mahr is a token commitment of the husband's
responsibility and may be paid in cash, property or movable
objects to the bride herself. The amount of mahr is not legally
specified, however, moderation according to the existing
social norm is recommended. The mahr may be paid
immediately or deferred to a later date, or a combination of
both, the deferred mahr however, falls due in case of death or

divorce.

Sermon:

The assembly of nikkah is addressed with a marriage
sermon (Khutba-tun-nikah) by the Muslim officiating the
marriage. In marriage societies, customarily, a state appointed
Muslim judge (Qazi) officiates the nikkah ceremony and keeps
the record of the marriage contract. The documents of
marriage contract are filed with the mosque (masjid) and local

government for record.
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Primary Requirements:

1. Mutual agreement (ljab-o-Qubul) by the bride and the
bridegroom

2. Two adult and sane witnesses

3. Mahr to be paid by the groom to the bride either
immediately or deferred

Secondary Requirements:

1. Legal guardian (Wakeel) representing the bride
2. Written marriage contract signed by the bride and the
bride groom and witnesses by two adult and sane

witnhesses.

3. Qadi or Moazoon, a responsible person officiating the
marriage
4. Khutba-tun-nikah to solemnioze the marraige

Requisites of Khula

Khula occurs when aversion is on the side of the wife and
she takes the initiative in the dissolution of marriage by
agreeing to forego her dower and other material benefits
given by the husband. If the wife does not wish to seek
dissolution by way of khula, she may still seek dissolution on
other grounds mentioned in the Dissolution of Muslim
Marriages Act, 1929, such as husband’s impotency, prolonged
insanity or imprisonment, and his failure to perform marital
obligations or maintain his wife. Desertion is also accepted as
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a ground for dissolution of marriage when of the husband

have not been known for the last four years.

The law and Justice commission of Pakistan vide report
no 33 recommended that in suit for dissolution of marriage on
the ground of Khula the court shall determine marriage
benefits and pass decree for dissolution of the marriage and
suggested that in West Pakistan Act No XXV of 1964, in section
10, after subsection IV the following new Sub-section shall be
added, Namely

In a suit for dissolution of marriage on the sole ground of
khula, the court shall determine and restore to the husband
benefits, derived by the wife in consideration of marriage and

pass decree of dissolution of marriage".

Contrary to the recommendation of the Law and justice
commission that the court will determine and restore to
husband benefits derived by the wife in consideration of
marriage when the dissolution of marriage is sought the sole
ground of khula, the following provision has been added in
section 10 of the West Pakistan Family Court Act, 1964 vide
Ordinance No. LV of 2002.

By inserting the above provision it is now mandatory for
a wife to restore to the husband the hag mehr in case of
dissolution of marriage on any ground mentioned in section 2

ofthe Dissolution of Muslim Marriagrs Act, 1939. The

recommendation of the commission was confined only to
dissolution of marriage on the basis of khula in which case she
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has to return the marriage benefits and not on other ground.
It is therefore proposed to amend suitably the provision added
after sub-section (4) of section 10 of the West Pakistan Family
Court Act, 1964 to confine the return of marriage benefits only

in case the marriage is dissolved on the basis of hula.

Divorce

1. Any man who wishes to divorce his wife shall, as soon as
may be after the pronouncement of talag in any form
whatsoever, give the chairman a notice in writing of his
having done so, and shall supply a copy thereof to the
wife.

2. Whoever, contravenes the provisions of sub-section (1)
shall be punishable with simple imprisonment for a term
which may extend to one year, or with fine which may

extend to five thousand rupees, or with both.

3. Save as provided in sub-section (5) talag, unless revoked
earlier, expressly or otherwise, shall not be effective until
the expiration of ninety days from day on which notice

under sub-section (1) is delivered to the Chairman.

4. Within thirty days of the receipt of notice under Sub-
section (1), the Chairman shall constitute an Arbitration
Council for the purpose of bringing about a reconciliation
between the parties, and the Arbitration Council shall
take all steps necessary to bring about such
reconciliation.
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5. If the wife be pregnant at the time talaqls pronounced,
talag shall not be effective until the period mentioned in

Sub-section (3) or the pregnancy, whichever later, ends.

6. Nothing shall debar a wife whose marriage has been
terminated by talag effective under his section from
remarrying the same husband, without an intervening
marriage with a third person, unless such termination is

for the third time so effective.

Q3. Rights of a Women regarding dower, dowry (Bridal
Gifts).

Dower is known as y several names, including Mebhr,
Sudak, Nuhlah and Akr. It is the property which is incumbent
on a husband to give to his wife, either by reason of it being
named in the contract of marriage, or by virtue of the contract
itself, as opposed to usufruct of the wife's person. The dower
can be in different forms, namely, proper dower, specified
dower, prompt dower and deferred dower. The wife may
remit the dower, or any part thereof, in favour of the husband
or his heirs, but the remission must be with free consent.

Dower rights of women are mandatory in any Muslim
marriage. It is a gift which becomes payable to wife
immediately after marriage but before sexual intercourse. It is
not essentially to be money but can be any valuable thing like
property, ornaments or anything else which is agreed
between the Muslim marriage partners. It is in fact a financial
gain which the wife receives as a respect by virtue of the
marriage contract itself.
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However, it is not a 'bride price’ in any sense. The main
difference between a dower and bride price is that former is
paid to the wife while the later is paid to the parents. You can
understand that the wife is not selling anything to the
husband. It is just a token of respect and a part of financial
rights of the women in Islam.

It is generally supposed that the main object of dower in
Muslim marriage is to offer protection to the wife against the
arbitrary powers of the husband in exercising the right of
divorce. However, it was neither goal of the dower nor
intended by Quran. When procedure of Quran for divorce is
followed the arbitrary powers assumed by husband in
exercising the right of divorce become minimal. On the other
hand the dower rights are always obligatory.

Origin of Dower Rights

The dower rights have been existed in any nations in one
form or the other including Arabs. However, the concept of
dower rights was refined by God and his prophet Muhammad
(PBUH). Islam makes dower obligatory whether written in the
marriage certificate or not. Some people try to correlate
dower in Muslim marriage law with 'donation propter nuptias’
of the Roman law. However, there is main difference. The
'‘donation propter nuptias'is voluntary while the dower is
obligatory.

A dower may be specified or proper. However, dower
rights become payable on divorce or death of husband if not
paid immediately after marriage. No Muslim is allowed to take
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back the dower amount whether specified or proper in any
condition. Quran protects the rights of women as:

And give the women (on marriage) their dower as a free gift
(Quran 4:4)

And

"If ye had given the latter (wife) a whole treasure for dower,
take not the least bit of it back: Would ye take it by slander
and manifest wrong?" (Quran 4:20 Abdullah Yusufali)

Nature of Dower

It is not sale price for bride. But it is part of the Muslim
marriage contract where wife and husband agree to live
together, bear children and develop a family unit. Some
Muslim jurists have termed dower as usufruct of the wife. In
Roman and Scot laws the usufruct is right of enjoying the use
and advantage of another's property.

But dower in Muslim marriage is not exactly a
consideration for marriage in the sense of a consideration for
any other contract. It is an obligation imposed by God and his
prophet on the husband and a mark of respect for the wife.
The wife and husband may fix it before marriage or during
marriage.

The husband is bound to pay specified dower immediately
after signing the Muslim marriage contract. However, the
parties are free to defer the whole or part of the dower for
arising of some event like divorce or second marriage of the
husband. If the husband fails to pay or dies without paying the
dower, it shall be recovered from his property as a debt.
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Limits of Dower

The amount of dower is ordinarily fixed by a contract on
the marriage certificate. However, there is no limit either to
the maximum or the minimum of the amount of dower. It
should be fixed depending upon circumstances of husband
and wife, to stop husband in exercising the right of device
arbitrarily, the position of the paternal family of the woman,
intellectual attainments of the woman, personal qualifications
and attractions of the woman, wealth of husband, and
conditions of the society and so on.

Kinds of Dower

There are following kinds of dower rights in a Muslim
marriage:

1- Specified Dower Rights
2- Proper Dower Rights
Specified Dower Rights

In most of Muslim marriage cases, the amount of dower
is fixed at the time of marriage contract. The wife is entitled to
recover such amount immediately before sexual intercourse
and it is called specified dower. The Muslim marriage partners
may agree to increase the specified dower even after
marriage. The additions shall become specified dower in all its
applications.

Where a part of the specified dower is unlawful like wine
etc, only the lawful part of the dower shall be payable.
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Proper Dower Rights

In most of the cases the amount of dower is specified at
the time of Muslim marriage. However, in some cases either
no dower is fixed or a condition is applied. In such situations
the condition is null and void, and a proper dower is payable
to wife. Proper dower (Mehr-i-mithal) is the dower which is
equal to the dower of other female members of the wife's
father's family. While fixing a proper dower the following
elements should be kept in mind:

e Whatis position of the dower in wife's father's family? No
weight can be given to the dower of her mother unless
she happens to be from the family of her father, like first
cousin.

e Woman's own personal qualifications and attractions are
given due weight while deciding a proper dower. Age,
beauty, education, intellectual capabilities etc may be
considered.

e What is the financial position of the husband? When the
husband has solid financial or social position the amount
of dower shall be more otherwise comparatively less.

e The parties may agree to fix dower later on. The parties
may also agree that the dower amount may be fixed by
the husband, wife or any third party. Unless the dower
amount is specified by the husband, it shall not be less
than the proper dower. And unless the amount is
specified by the wife, it shall not be more than the proper
dower.
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In last case the wife is entitled to receive the proper dower
unless it is specified by the third party.

When Dower Rights are due

The dower rights become due in any of the following
conditions:

1- When a valid Muslim marriage is dissolved after
consummation.

2- When dower is specified, it become payable immediately
after marriage.

3- When dower consists of illegal commodities, the legal
dower shall be payable immediately after consummation.

4-When marriage is not consumed, only half of the specified
dower is payable on dissolution.

5- When dower is not specified and marriage gets dissolve, a
present from husband may suffice for full dower.

Whole dower is not payable immediately in a Muslim
Marriage. The Muslim marriage laws allow a division of the
dower in two parts; prompt and deferred. When the parties
agree to make a part of dower prompt and other part as
deferred the dower shall be paid as per division.

Prompt Dower

Prompt dower becomes payable as soon as the marriage
contract is made and it is payable when demanded by the wife.
That is the reason that it is called prompt. Sometimes the wife
does not demand the prompt dower till dissolution of
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marriage or death of husband but this does not stop her to
demand the same whenever she wants. A wife can claim her
prompt dower even without living with her husband or
allowing him to enter in conjugal relations. Furthermore,
when a prompt dower is not paid on demand the wife has right
to refuse to live in conjugal domicile.

Deferred Dower

The deferred dower becomes payable on termination of
marriage either by death of husband or divorce. However, it
does not become payable merely on demand of the wife. The
dower is like a debt and binds the property of the husband not
only during his life but also after his death.

Rights of Dowry (Bridal gifts)

A dowry is a type of payment or gift of property that
accompanies a bride upon marriage. The custom has been
most common in settled agricultural societies where it may
form an important part of the financial arrangements for a
marriage. The types of property included in a dowry vary
tremendously depending on the economic circumstances of
the families involved and the customary expectations of the
society. A woman's dowry might include personal possessions
(such as clothing and jewels), money, servants, or land.
Societies vary in regarding a dowry as the property of the
bride, her husband, or her husband's family. Where the
custom exists, women frequently receive dowries in lieu of a
right of inheritance from their father's estates (Goody and
Tambiah 1973).
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The practice is mostly cultural having little precedent in
religion. Most traditions a(ahadith) and narratives on the life
of the Prophet describe how he gave only a few hoouse hold
goods to his daughter Hazrat Fatima on her marriage to Hazrat
Ali. The Prophet's son-in-law had to sell offhis armour and
horse to set up house.

Nevertheless, among the Muslims of the subcontinent
these traditions have long been disregarded. Within Pakistan,
cultural variations affect the extent and manner of giving
dowry. The practice is widely prevalent in the Punjab, to a
lesser extent in the Pukhtunistan and Baluchistan. The extent
of the practice within each community also depends upon
class.

The custom of giving dowries may perform several
positive functions. First, as with other common forms of
marital exchange such as bride-wealth (also called bride-
price), a dowry affirms an alliance between two families united
by marriage. Second, a dowry may provide a bride with some
protection against an abusive husband. Should she leave her
husband, a woman's family may demand that all or part of her
dowry be returned. Third, a young couple may use the dowry
to set up their own household. Finally, a woman may need to
rely upon her dowry for support should her husband die and
she has no rights to inheritance. These are by no means
universal functions. They are contingent on the ways that
people conceive of the dowry and, especially, on whether the
wife controls all or part of it.
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Dowry often has a marked political dimension. In
medieval Europe, noble families down on their fortunes often
sought to marry their sons to women from rich families whose
dowries would thus enhance their own financial situations. By
the same token, a newly wealthy family could improve its
social standing by using rich dowries to form marital alliances
with those of a higher class. In northern India, marrying
daughters upwards, using the enticement of dowries, has long
provided one of the chief means for families to raise their
status (by very small increments) within the rigidly hierarchical
caste system, a process technically known as hypergamy. In
general, the custom of dowry imposes a financial burden upon
families with daughters that can be especially heavy when the
family has few or no sons who might themselves attract wives
with dowries.

Dowry had disappeared from most of Europe by the
beginning of the twentieth century, but remains a common
practice in south Asia. In India it has become a matter of some
controversy and a subject for legal reform because of a large
number of incidents in which women have been harassed and
even murdered by their in-laws in attempts to extort richer
dowries. Debate continues as to whether dowry deaths should
be understood as a byproduct of the custom itself or as the
result of modern conditions that have undermined the
traditional connections between families brought together in
marriage while inflating the cash value of dowries (Menski
1999).
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Q4. Rights of divorced women in relation to dower,
dowry, gifts, maintenance of her and her children,
remarriage, lacunae in all above provision and impact
thereof. How and to what extent Islamic injunction can
occupy the voids.

Divorce

In Islam, divorce performed by the husband. Talaqg takes
the form of three repudiations of the wife, preferably
separated by a period of reflection.

Maintenance.

(1)If any husband fails to maintain his wife adequately, or
where there are more wives than one, fails to maintain them
equitably, the wife, or all or any of the wives, may in addition
to seeking any other legal remedy available apply to the
Chairman who shall constitute an Arbitration Council to
determine the matter, and the Arbitration Council may issue a
certificate specifying the amount which shall be paid as
maintenance by the husband.

(2) A husband or wife may, in the prescribed manner, within
the prescribed period, and on payment of the prescribed fee,
prefer an application for revision of the certificate, to the
Collector concerned and his decision shall be final and shall
not be called in question in any Court.

(3) Any amount payable under Sub-section (1) or, (2) if, not
paid in the due time, shall be recoverable as arrears of land
revenue.
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Dower.

Where no details about the mode of payment of dower
are specified in the nikahnama or the marriage contract, the
entire amount of the dower shall be presumed to be payable
on demand

Dowry

The nuptial present, such as money, goods, property, or
estate, which is offered by a bride to her husband at marriage.
In some societies, it is the gift that a bridegroom gives to the
father of the bride before the marriage can be finalized.

Right to Maintenance

Under Muslim Law, the established essential principle
that the male is the provider" is largely drawn from the
traditional translation and interpretation of Surah Al-Nisa (4):
Verse 34 which begins:

"Men are the protectors and maintainers of women,

because Allah has given the one more (strength) than

the other, and because they support them from their
means"

The courts while interpreting the Muslim Family Laws
Ordinance, 1961, have held it and Mohammedan Law; the
wife is entitled to maintenance during subsistence of marriage
and also the post-operative period during Iddat or pregnancy.

However, if the wife is living separately from the husband
without a reasonable cause she is not entitled to maintenance
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provided the separation is on account of the husband's cruelty
or non-payment of prompt dower.

The courts in deciding the above issues are governed by the
following laws:-

1) The N.W.F.P. Muslim Personal Law (Shariah) Application
Act, 1935.

2) The Muslim Personal Law (Shariah) Application Act, 1937.

3) The West Punjab Muslim Personal Law (Shariah) Application
Act, 1948.

4) The West Pakistan Muslim Personal Law (Shariah)
Application Act, 1962.

These Acts were enacted with the object of replacing
customs with Muslim Personal Laws in certain specified
areas where the parties were Muslim.

5) Child Marriage Restraint Act, 1929 (Act XIX of 1929) the aim
of this Act was to restrain the solemnization of a child
marriage.

6) The Dissolution of Muslim Marriages Act, 1939

This is the most important piece of legislation
promulgated in the area of Muslim Family Law. It
consolidates and clarifies the provisions of Muslim Law
relating to the valid grounds for dissolution of marriage
in a suit filed by the wife.

7) Dowry and Bridal Gifts Restriction Act, 1976(XLIII of 1976);
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Dowry and Bridal Gifts Restriction Rules, 1976 and the
West Pakistan Dowry (Prohibition on Display) Act (West
Pakistan Act No. XVI of 1967) these laws were introduced
to take measures to regulate, restrict and ultimately
eliminate the practice of dowry, but till today this
legislation has not been enforced.

8) The Guardian & Wards Act 1890

In Pakistan the Guardian & Wards Act, 1890, is applicable
to custody and guardianship cases while keeping in view
the personal law to which the minor is subject. Personal
law is that which is applicable to a person on the basis of
his/her religious conviction. A minor is supposed to be
subject to the same personal law as his/her father. This
law applies to Muslim and non-Muslim Citizens of
Pakistan. The established view is that "where the
provisions of the personal law are in conflict with the
provisions of the Guardian and Wards Act, 1890, the
latter will prevail over the former. The courts have held
time and again that in custody matters, welfare of the
minor is of paramount consideration. The custody and
guardianship matters fall within the Schedule of the
Family Court Act 1964, and therefore, are decided by the
Family Judge acting as a Guardian Judge.

9) The Muslim Family Laws Ordinance, 1961.

This law is based on the recommendations of the
Commission on Marriage and Family Laws set up in 1955,
which submitted its report on the matter in 1956. Five
years later their recommendations were considered and
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the Muslim Family Laws Ordinance was promulgated.
This Ordinance advanced women's legal rights to some
extent. For the first time, a uniform mode of divorce,
marriage etc., were prescribed. Khula and the delegated
right of divorce for women were also recognized the
latter being incorporated as an option in the standard
Nikahnama. Secondly, polygamy was restricted, making it
binding on the husband seeking a subsequent marriage
to submit an application for permission to contract
another marriage to the Chairman Arbitration Council,
besides seeking the permission of his existing wives. In
the event of the husband contracting such a marriage,
the Ordinance made him immediately liable to pay the
existing wife/wives her/their dower. In addition, the
Muslim Family Laws Ordinance amended the Child
Marriage Restraint Act by raising the legal age of
marriage for females from 14 to 16 years. The Ordinance
also provides security of inheritance of children from a
predeceased son.

Matters such as dower, maintenance etc., are also dealt with
under the Ordinance, which is implemented through the
Muslim Family Law Rules, 1961, the Family Court Act, 1964
and Family Court Rules, 1965. The provisions of this Ordinance
not only override the provisions of statute law but also any
law, custom or usage, including Muslim Personal Law.
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Dower or other properties of Muslim woman to be
given at the time of divorce

(1) Not with standing anything contained in any other law for
the time being in force, a divorced woman shall be entitled to-

(a) A reasonable and fair provision and maintenance to
be made and paid to her within the iddat period by her
former husband;

(b) Whether she herselfmaintains the children born to er
before or after he divorce, a reasonable and fair provision
and maintenance to be made and paid by her former
husband for a period of two years from the respective
date of birth of such children;

(c) An amount equal to the sum of mahr or dower agreed
to be paid to her at the time or her marriage or at any
time thereafter according to Muslim Law; and

(d) All the properties given to her before or at the time or
marriage or after themarriage by her relatives or friends
or the husband or any relatives of thehusband or his
friends.

(2) Where a reasonable and fair provision and maintenance or
the amount of mahr or dower due had not been made or paid
or the properties referred to in clause (d) of sub-section (1)
have not been delivered to a divorced woman on her divorce,
she or any one duly authorised by her may, on her behalf,
make an application to a Magistrate for an order for payment
of such provision and maintenance, mahr or dower or the
delivery of properties, as the case may be.
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(3) Where an application has been made under sub-section (2)
by a divorced woman, the Magistrate may, if he is satisfied
that-

(a) Her husband having sufficient means, has failed or
neglected to make or pay her within the iddat period a
reasonable and fair provisions and maintenance for her
and the children; or

(b) The amount equal to the sum of mahr or dower has
not been paid or that the properties referred to in clause
(d) of sub-section (1) have not been paid or that the
properties referred to in clause (d) of sub-section (1) have
not been delivered to her, make an order, within one
month of the date of the filing of the application,
directing her former husband to pay such reasonable and
fair provision and maintenance to the divorced woman as
he may determine as fit and proper having regard to the
needs of the divorced woman, the standard of life
enjoyed by her during her marriage and the means of her
former husband or, as the case may be, for the payment
of such mahr or dower or the delivery of such properties
referred to in clause (d) of sub-section (1) to the divorced
woman:

Provided that if the Magistrate finds it impracticable to
dispose of the application within the said period, he may, for
reasons to be recorded by him, dispose of the application after
the said period.

(4) If any person against whom an order has been made under
sub-section (3) fails without sufficient cause to comply with
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the order, the Magistrate may issue a warrant for levying the
amount of maintenance or mahr or dower due in the manner
provided for levying fines under the Code of Criminal
Procedure, 1973, and may sentence such person, for the
whole or part of any amount remaining unpaid after the
execution of the warrant, to imprisonment for a term which
may extend to one year or until payment if sooner made,
subject to such person being heard in defence and the said
sentence being imposed according to the provisions of the
said Code

Rights of Dowry

A dowry is a type of payment or gift of property that
accompanies a bride upon marriage. The custom has
beenmost common in settled agricultural societies where it
may form an important part of the financial arrangements for
a marriage. The types of property included in a dowry vary
tremendously depending on the economic circumstances of
the families involved and the customary expectations of the
society. A woman's dowry might include personal possessions
(such as clothing and jewels), money, servants, or land.
Societies vary in regarding a dowry as the property of the
bride, her husband, or her husband's family. Where the
custom exists, women frequently receive dowries in lieu of a
right of inheritance from their father's estates (Goody and

Tambiah 1973).

The custom of giving dowries may perform several
positive functions. First, as with other common forms of
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marital exchange such as bride-wealth (also called bride-
price), a dowry affirms an alliance between two families united
by marriage. Second, a dowry may provide a bride with some
protection against an abusive husband. Should she leave her
husband, a woman's family may demand that all or part of her

dowry be returned. Third, a young couple may use the dowry

to set up their own household. Finally, a woman may need to
rely upon her dowry for support should her husband die and
she has no rights to inheritance. These are by no means
universal functions. They are contingent on the ways that
people conceive of the dowry and, especially, on whether the

wife controls all or part of it.

Dowry often has a marked political dimension. In
medieval Europe, noble families down on their fortunes often
sought to marry their sons to women from rich families whose
dowries would thus enhance their own financial situations. By
the same token, a newly wealthy family could improve its
social standing by using rich dowries to form marital alliances
with those of a higher class. In northern India, marrying
daughters upwards, using the enticement of dowries, has long
provided one of the chief means for families to raise their
status (by very small increments) within the rigidly hierarchical
caste system, a process technically known as hypergamy. In

general, the custom of dowry imposes a financial burden upon

families with daughters that can be especially heavy when the
family has few or no sons who might themselves attract wives

with dowries.
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Dowry had disappeared from most of Europe by the
beginning of the twentieth century, but remains a common
practice in south Asia. In India it has become a matter of some
controversy and a subject for legal reform because of a large
number of incidents in which women have been harassed and
even murdered by their in-laws in attempts to extort richer
dowries. Debate continues as to whether dowry deaths should
be understood as a byproduct of the custom itself or as the
result of modern conditions that have undermined the
traditional connections between families brought together in
marriage while inflating the cash value of dowries (Menski
1999)

Dissolution of Marriage and Child Custody

The prohibition of divorce during the woman's monthly cycle

has two reasons:

a) The woman at this time is in a state of hurt'as the
Qur'an says, and it would be unfair to add an extra

source of worry and anxiety to her at this time;

b) During this period, the husband is not permitted to
approach his wife for intimate relations- this may be a
source of tension in their relationship and may lead
him to make a hasty and ill-judged decision to divorce.

It is prohibited fora husband to even utter an intention to
divorce at this time. The reasons for the prohibition a divorce
during the post-natal period are similar to those above: a
woman is in need of physical and psychological care following
the delivery of her baby and again, her husband may not
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approach her for intimat relations during this period. Awoman
cannot even be divorced during pregnancy, though the
intention to divorce may be made known to her. The
prohibition of divorce in the period following menstruation
and after intimate relations has taken place between husband
and wife is in place because of the possibility that the wife may
have conceived. Confirmation that the wife is expecting may
serve to reconcile the couple and since the lineal identity of
the baby also has to be established, no divorce can take place.
Divorce can only take place after the fresh purity of the wife
following her menstruation and if no intimate relations have
taken place.

There are certain rules to follow after a divorce is
initiated maintaining all conditions.

The pronouncement of divorce does not immediately
result in separation. There follows a waiting period (iddat),
which is usually three months long (to cover three feminine
cycles), although the iddat can be as much as nine months if
the woman is expecting and as little as one month in the case
of khula' divorce or where a husband divorces his wife at the
end of a period of fresh purity. If the divorce takes place soon
after the signing of the marriage contract, but before
consummation has taken place, then there is no waiting
period. During the waiting period following divorce, intimate
relations between husband and wife are forbidden, if these do
take place, this is considered a sign of reconciliation between
husband and wife and a revocation of the divorce. [Ref: CH.65
v.6; CH.2 v.228; CH.65 v.4; CH.33 v.49]
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Now, the question comes naturally is where does the wife
stay and who is responsible for her maintenance during the
waiting period following divorce. Instructions in the Qur'an
make it clear that a wife who has been divorced is entitled to
continue to live in her home as if there was no divorce. She
may not be forced out of her home and indeed she should not
leave it of her own accord unnecessarily. During the waiting
period she is entitled to full maintenance from her husband
and is also entitled to receive good treatment. [Ref: CH.65 v.6;
CH.65 v. 1]

The reasons for Islam's insistence that the wife remain
at home supported by her husband during the waiting
period following divorce are:

a) The waiting period could be a test ofthe love of the
couple for each other and could result in reconciliation
and revocation of the divorce; if the revocation occurs,
there is no need for a new marriage contract or an
application to the court, though it is preferable to have
the revocation formally witnessed. The couple will be
deemed to have used up one of the two possible
revocable divorces available if revocation occurs during
the waiting period following pronouncement of divorce.

b) It serves to confirm whether or not the wife is pregnant.

c) Finally, the waiting period also serves as a transition
period for the husband and wife prepare physically and
mentally for their new lives apart from each other.
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It is important to note that from the legal point of view, during
the waiting period, the couple are considered to be husband
and wife. If therefore, either husband or wife passes away, the
remaining spouse is entitled to an appropriate share of the
inheritance left by his/her partner.

Re-Marriage

After the expiry of the waiting period following divorce, it is
permissible for the divorcee to re-marry. Islam attaches no
stigma to re-marriage, though in certain cultures, both Muslim
and non-Muslim), the marriage of a divorced person is
discouraged. Islam, on the contrary, allows everyone a second
chance to build a happy marriage, whether to a new person or
to the ex-spouse. Marriage to the ex-spouse is permissible
where, after the lapse of the waiting period following the first
revocable divorce, a new marriage contract is signed and a
new marriage gift is made to the wife. Such a re-marriage
between the same couple is allowed a second and third time
before the divorce becomes irrevocable. The extent to which
Islam affords every opportunity to the couple to reconcile can
be seen in the fact that the Qur'an actually forbids people from
trying to prevent a wife from reconciling with her husband.

So it seems that if a woman is divorced from the same
husband a third time, then there can be no further attempt at
reconciling them. Because when a wife is divorced a total of
three times from her husband, then it is clear that there is a
serious problem. The couple, clearly, are not able to reconcile
their differences permanently or one or other of the parties is
not taking the marriage seriously. In such a case, to restore the
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respect for divorce, the third divorce will be final and the
husband and wife are finally prohibited from ever re-marrying.
The only possible circumstance in which they could re-marry
is when the ex-wife has married another man and that man
dies or divorces her for a genuine reason, thus freeing her to
re-marry her first husband. It is not permissible for a woman
to deliberately and premeditatedly arrange a marriage
(commonly known as halala) to another man with the
intention of obtaining a divorce so that she can re-marry her
ex-husband. If the husband divorced his wife three times in a
single breath and then regrets his action, it is permissible for
him to return to her and it is treated as if one possible
revocable divorce out of two has been used up. It is good
practice for there to be at least one month between each of
the three divorces given to a wife by her husband.

In some Muslim societies, there is an awful
misunderstanding about the issue of divorce. If the husband
utters divorce three times in the same breath, it is considered
an irrevocable divorce and there remains no chance of
reconciliation between the couple. And under this strict view,
which do many classical not support and the modern Islamic
scholars, many families are broken and the women and
children are mostly affected. According to the view supported
by many modern Islamic scholars, three or more utterances of
divorce at a time are regarded as only one divorce. But,
according to all scholars, to utter such number of divorce at a
time is not encouraged in Islam and the person who pursues
this undesirable system will be considered sinful. If it is held to
be irrevocable and the final divorce, then the option offered
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by Allah to take back one's wife within 90 days becomes
frustrated. In consequence the rate of the dissolution of
marriage increases and, as a matter of course, more women
and children will be helpless. However, the competent Islamic
scholars should remove, whatever may be the legal position,
the misconceptions about divorce.

Depending on the marital condition during the divorce,
Islamic law outlines the financial rights of the wife and her
interest in the custody of the children. If divorce takes place
before consummation of the marriage, then the wife is
entitled to receive one half of the promised marriage gift as a
consolation. If the divorce takes place after consummation,
the wife would be entitled to:

e The full amount of marriage gift due to her.

o Keep all the engagement and marriage gifts given to
her.

e Full maintenance during the iddat period, whether
this is three or nine months.

e Payment from the father if she is suckling his child.

e Child support from the father if she has custody of
young children.

e To a consolation gift (some jurists say that this is
merely commendable, others say that it is a
requirement).

The Islamic rule on child custody is that a mother is more
entitled to young children (usually those under the age of
seven years), it is also considered more appropriate for a
mother to have the custody of daughters until they are
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adolescent or even until they are married so that she can
impart the appropriate guidance to them as they grow up.
According to Dr Jamal Badawi, there are two conditions
however, these are that the mother should be fit to have
custody and be of good reputation and that secondly, she
should not re-marry. This last condition is based on a saying of
the Prophet (SAWS) in which he expressed fears for the
interests of the child if the woman re-married. Generally,
however, Islam favors custody of the children remaining with
the wife or the nearest female relatives to the children, (if the
mother is unavailable). It seems that the condition regarding
mother's re-marriage takes away in part the right of woman to
remarry. It puts a mother in a very critical situation to choose
between having a new family and having the custody of her
own child. We have seen in previous lectures that is Islam,
marriage is regarded as a sacred act and Islam does not
encourage single woman to remain unmarried.

According to our findings, so far the evidence for this
ruling is not Qati or unequivocal in nature. All the traditions
are Ahad and as such Zanni in character. So whether this
hadith should be accepted in deciding such a delicate and
important matter requires further investigation.

Each child custody case is unigue in nature and as such,
requires different solutions. In one hadith (saying of the
Prophet (PBUH)], it was reported that a mother can keep the
son till re-marriage (Abu Dawood), whereas, in two other
traditions, it was reported that the child was allowed to
choose between the father and the mother (Abu Dawood).
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The status of these hadiths is unknown at this point. In this
regard, Islamic Scholar Shah Abdul Hunan favors the opinion
that if the child is of the age of understanding, he/she should
be given a choice between the father and the mother as seen
from the last two hadiths. It is not absolutely necessary to act
on the first hadith as we do not know all the circumstances of
the first hadith (may be there were some special reasons). In
Islam, the principle of La Darara wa la Dirara fil Islam (no harm
shall be inflicted or tolerated in Islam) is against injuring the
right of the mother in any way. In case of serious dispute
regarding custody, the court can decide based on the interest
of the child.

Q5. What the legal rights of divorced women are as
described in international conventions ratified by
Pakistan, having least Muslim representations?

International Conventions & Reports to Treaty
Governing Bodies:

Pakistan signed the CRC in 1990, and ratified the
Convention the same year. The reservation made upon
signature regarding the CRC being interpreted in light of
Islamic legal principles and values was withdrawn in 1997.

Pakistan acceded to the CEDAW in 1996, with a general
declaration to the effect that Pakistan's accession to the
Convention is subject to the provisions of the national
Constitution.
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Article 15

1. States parties shall accord to women equality with men
before the law

2. States parties shall accord to women in civil matters, a
legal capacity identical to that of men and the same
opportunities to exercise that capacity. In particular, they shall
give women equal rights to conclude contract and to
administer property and shall treat them equally in all stages
of procedure in court and tribunals.

3. State parties agree that all contracts and all other
private instruments of any kind with a legal effect which is
directed at restricting the legal capacity of women shall be
deemed null and void

4. State parties shall accord to men and women the same
rights with regard to the law relating to the movement of
persons and the freedom to choose their residence and
domicile.

Article 16

1. State parties shall take all appropriate measures to
eliminate discrimination again women in all matters
relating to marriage and family relations and in particular
shall ensure, on a basis of equality of men and women.

a. The same right to enter into marriage

b. The same right freely to choose a spouse and to
enter into marriage only with their free and full
consent
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c. The same rights and responsibilities as parents,
irrespective of their marital status, in matters
relating to their children; in all cases the interest of
the children shall be paramount

d. The same rights to decide freely and responsibly on
the number and spacing of their children and to
have access to the information, education and
means to enable them to exercise these rights.

e. the same rights and responsibilities with regard to
guardianship, wardship, trusteeship and adoption
of children, or similar institutions where these
concepts exist in national legislation; in all cases the
interest of the children shall be paramount

f. The same personal rights as husband and wife
including the right to choose a family name a
profession and an occupation

g. The same rights for both spouses in respect of the
ownership, acquisition, management,
administration, enjoyment, and disposition of
property, whether free of charge or for a valuable
consideration.

2. The betrothal and the marriage of a child shall have no
legal effects, and all necessary action, including
legislation, shall be taken to specify a minimum age for
marriage and to make the registration of marriages in an
official registry compulsory.
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